UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Ri chard Legg,
Plaintiff,
v. . Civ. No. 3:00cv1495(JBA)

Mayor Janmes T. Dell aVol pe,
And the City of Ansonia :

Def endant s.
RULI NG ON DEFENDANT’ S MOTI ON FOR SUMVARY JUDGEMENT
[ DOC. #37, 40]

Plaintiff Richard Legg was term nated from his position
as Director of Admnistrative Affairs of the City of Ansonia
in Novenber 1999. Following his term nation, Legg brought
this action under 42 U S.C. 8§ 1983 and Connecticut law. Legg
all eges that the City of Ansonia and Mayor James T. Dell aVol pe
termnated himfromhis job w thout any | egal basis and
wi t hout providing himdue process of law. Legg clains that he
was fired on the basis of his political affiliation, which
viol ated his Fourteenth Amendnent right to equal protection
under the law and his right to freedom of associ ation under
both the First Amendnment and Connecticut |aw. Second, Legg
all eges that he was entitled to a pre-term nati on hearing,

i ncludi ng notice and an opportunity to be heard, and a post-

term nation hearing, which the Ansonia Personnel Manual and
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the City Charter guarantee to permanent enpl oyees of the City.
He further argues that his job could be term nated only by the
Board of Aldermen and only for cause, as defined in the
personnel manual. Legg alleges that the defendants’ failure
to abide by these procedures violated his due process rights
under the Fourteenth Amendnment and constitutes a breach of his
enpl oynent contract with the City of Ansonia. Third, Legg
seeks attorney’s fees and punitive damges, arguing that the
def endants’ deprivation of his civil rights was malici ous and
intentional. Finally, Legg clainms that the defendants
i nproperly wi thheld accrued sick time in violation of
Connecticut | aw.

The defendants have noved for summary judgnent on all of
these clainms. The essence of their nmotion is that Legg has
i nsufficient evidence that he was a pernmanent enpl oyee
entitled to the procedural safeguards spelled out in the
personnel manual. They contend that Legg was an at-will,
political appointee and, as such, could lawfully be term nated
at the outset of a new mayoral adm nistration. Further, the
def endants claimthat Legg failed to request his accrued sick
time properly, which required a formal witten request and the
approval of the Board of Aldernen. Finally, on the federal

claims, they argue that the plaintiff’s claimagainst the City
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is not legally viable and that Mayor DellaVolpe is entitled to
qualified inmunity.

Based on the analysis below, the Court grants the
def endants’ notion for summary judgnent on the plaintiff’'s
federal clainms and declines to exercise suppl enental

jurisdiction over the plaintiff’s pendant state |aw cl ai nms.

FACTUAL BACKGROUND

In April 1997, at a regular nmeeting of the Board of
Al dermen, Legg's hiring as the Director of Adm nistrative
Affairs was approved, following his nomnation to the position
by Ansonia Mayor Nancy Val entine, a Republican. Once hired,
Legg reported directly to the mayor. |In November 1999,

Del | aVol pe, a Denocrat, was elected Mayor of Ansonia. On his
first day in office, Mayor Dell aVol pe terni nated Legg on the
grounds that Legg was aligned with Mayor Val entine and he
wanted to fill the position with someone fromhis own

adm ni stration.

The position of Director of Admi nistrative Affairs was
created in February 1996 at the request of Mayor Valentine and
it was approved by the Board of Aldernmen as a tenporary
position that would term nate four nonths later, on June 30,

1996. W Il liam Ninmmons, the first person to serve in the
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position, continued in that role well past the period of

aut hori zation, until March 27, 1997, although no vote was ever
taken by the Board of Aldernmen to make the Director of

Adm ni strative Affairs a permanent position or even to extend
its term In April 1997, Mayor Valentine offered the position
to Legg, who was at that tinme enployed by a tenporary

enpl oynment agency and had been working in the City of Ansonia
finance department for approximately four nonths. After the
Board of Al dermen’s approval of his appointnent, he did not
sign any enpl oynent contract.

The job description for Director of Adm nistrative
Affairs provides the follow ng “general description of the
duties” of the position:

As a nenmber of the Mayor’s adm nistrative team initiates

and participates in the devel opment of goals, objectives,

prograns, policies and procedures for the City. Assists
the Mayor in planning and directing operations of al

City departnments and exerci ses such adm nistrative powers

as may be assigned by the Mayor, so | ong as such does not

infringe on authority vested by the Charter in any
official, board or comm ssion of the City. |Is

responsi bl e for coordination and comuni cati on anong al l

di vi sions and departments within City governnment to

promote the effective and efficient delivery of high

quality City services. Assunes such duties and

responsi bilities as changing needs and priorities nmay

require.

Pl.”s Local Rule 9(c)(1) Statenment Ex. C. The docunent
descri bes the Director of Adm nistrative Affairs as

“report[ing] to and work[ing] under the general direction of
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the Mayor” and “supervis[ing] such personnel as the Mayor nay

designate.” 1d. According to the job description, exanples

of the duties of the position include:

Adm ni sters operating policies in accordance with
State statutes, the City Charter and | ocal ordi nances.
Monitors conpliance by City departnments with such
policies as well as the policies of the Board of Al dernen
and ot her boards.

Recommends new operating polices for adoption by the
Mayor and/or Board of Al dernen.

Conducts studies to determne City needs and
alternative nmeans of neeting those deeds in a cost
effective manner, in such areas as general governnent
adm ni stration, fiscal managenent, public health and
wel fare, recreation, public works and public safety.

Eval uat es and anal yzes operations and recomends
met hods for inproving the performance of various City
agenci es, departnments and offices. Assists the Mayor in
overseei ng i nplenentation of sane.

Assi sts the Mayor in coordinating the work of
various City divisions and departnents, maintaining
conmuni cation between the Mayor’s office and other City
of ficials, boards, conm ssions and comm ttees, as well as
third parties such as contractors, consultants and
i nsurers.

Oversees planni ng and i npl ementati on of
adm ni strative and fiscal goals and objectives.

Provi des advice and direction to City personnel on
i npl ementati on of sound public adm nistration and
managenent princi ples and practices.

Assists the Mayor in the preparation and
presentation of the annual operating budget to the Board
of Al dernen for approval.

Revi ews and nonitors expenditures for conpliance
wi th adopted budget.

Coordinates information for and prepares reports of
City operations, including but not limted to annual
report.

Does other work as required by the Mayor.

I n Novenber 1997, Mayor Valentine was re-elected for a
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second two-year term In that same nonth, the position
description of Director of Adm nistrative Affairs was revised
to elimnate the requirenent of a graduate degree. Legg
continued to serve as the Director of Adm nistrative Affairs
t hroughout Mayor Valentine’'s second term He served in that
position until the first day of Mayor Dell aVol pe’s

adm ni stration, when Mayor Dell aVol pe term nated his

enpl oynment. Legg sent a letter to Dell aVol pe disputing the
grounds of his firing. DellaVolpe |ater named his own noni nee
to fill the position. Utimtely, the Board of Al dernen
elimnated the position in May 2000.

After his termnation, Legg filed a conplaint with the
Connecti cut Departnent of Labor seeking paynment of his accrued
sick |l eave. After conducting an investigation, the Wage and
Wor kpl ace Standards Division sent a letter in September 2000
to Claude Perry, the City of Ansonia personnel director
requesting that the City pay Legg his accrued sick | eave. The
def endants have not conplied with the request. There has been
no appeal or other |egal action taken related to the
Comm ssi oner’s investigation and action other than this

| awsui t .

1. SUMVARY JUDGMENT STANDARD
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Under Fed. R Civ. P. 56(c), summary judgment is proper
“if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law.” In noving for summary judgnment agai nst a
party who will bear the ultinmate burden of proof at trial, the
nmovant’s burden of establishing that there is no genuine issue
of material fact in dispute will be satisfied if he or she can
point to an absence of evidence to support an essenti al

el ement of the nonnoving party’s claim Celotex Corp. V.

Catrett, 477 U S. 317, 322-23 (1986). The non-novi ng party,
in order to defeat summary judgment, nust conme forward with
evi dence that would be sufficient to support a jury verdict in

his or her favor. Anderson v. Liberty Lobby, Inc., 477 U. S.

242, 249 (1986) (“there is no issue for trial unless there is
sufficient evidence favoring the nonnoving party for a jury to
return a verdict for that party”).

VWhen deciding a notion for summary judgment, “‘the
inferences to be drawn fromthe underlying facts . . . nust be
viewed in the |ight nost favorable to the party opposing the

nmotion.’” Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U.S. 574, 587-588 (1986) (guoting United States v.
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Di ebold, Inc., 369 U S. 654, 655 (1962)). However, a party
opposi ng summary judgnment “may not rest upon the nere
al |l egations or denials of the adverse party’ s pleading.” Fed.

R Civ. P. 56(e).

L1 DI SCUSSI ON

A. First Amendnent And Fourteenth Anendnment Equal
Protection Clains

It is undisputed that Legg was dism ssed fromhis
position as Director of Adm nistrative Affairs because of his
affiliation with the Republican adm nistration of Nancy
Val entine. Valentine s successor, defendant Dell aVol pe, a
Denocrat, told Legg that he wanted soneone from his own
political party in that position. Legg clainms that his
di sm ssal therefore violated his First Anmendnent rights to
freedom of political association and speech, as well as his
Fourteenth Amendnent right to equal protection under the |aw.

1. Political patronage dism ssals

While political patronage dism ssals clearly infringe on
an enpl oyee’s First Amendnent rights to political belief and

associ ation, these rights are not absolute. Elrod v. Burns,

427 U.S. 347, 360 (1976). In his plurality opinion in Elrod,
Justice Brennan noted that it is “firmy established that a
significant inpairnment of First Amendnent rights nust survive
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exacting scrutiny.” 1d. at 362. He explained that the
i nterest advanced nust be one of vital inportance, and the
burden is on the governnent to show the existence of such an

interest. See id. (citing, e.qg., Buckley v. Valeo, 424 U S.

1, 94,(1976)). |In assessing justifications for dismssals,
the Elrod Court reasoned that that “[l]imting patronage

di sm ssals to policymking positions is sufficient to achieve
th[e] governnmental end” of ensuring that new adm nistrations,
approved by the electorate, are able to effectively inplenent
their policy agendas. 1d.

In Branti v. Finkel, 445 U. S. 507 (1980), the Suprene

Court consi dered whether the First and Fourteenth Amendnments
protect a satisfactorily perform ng assistant public defender
from di scharge solely because of his political beliefs. In
concluding that his firing was inperm ssible, the Suprene
Court held that “the question is whether the hiring authority
can denonstrate that party affiliation is an appropriate
requirenment for the effective performance of the public office
involved.” |d. at 518. The Suprene Court reasoned that the

j ob of an assistant public defender is to represent individual
citizens in controversy with the State, and that party
affiliation is an inappropriate requirenment for the position.

The Second Circuit has interpreted Branti to stand for
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t he proposition that:

political affiliation is an appropriate requirenment when
there is a rational connection between shared ideol ogy
and job performance, a reading which would exenpt from
protection nost policynmaki ng and confidential enpl oyees,
but not--as in the [Branti] Court’s exanple--a footbal
coach at a state university. . . . Any other decision
woul d severely handicap an inconing adm nistrator’s
ability to carry out his proposed policies, thereby
undercutting the effects of the electorate s vote.

Savage v. Gorski, 850 F.2d 64, 68 (2d Cir. 1988). “In

deci ding whether there is a rational connection between shared

i deol ogy and job performance, ‘this court’s challenge is to

di scern the duties inherent in the offices held by the

plaintiffs’.” Vona v. County of Niagara, 119 F.3d 201, 207

(2d Cir. 1997) (quoting Gordon v. County of Rockland, 110 F. 3d

886, 888 (2d Cir. 1997) (enphasis in original); accord Regan

v. Boogertman, 984 F.2d 577, 580 (2d Cir. 1993) (a court nust

| ook at the power with which the position is vested by | aw,

and which is inherent in the office).!?

'See also Wllianms v. City of River Rouge, 909 F.2d 151,
154 (6th Cir. 1990) (“Wen exam ning a public office for first
amendment protection against politically-notivated di sm ssal,
the relevant focus of analysis is the inherent duties of the
position in question, not the work actually perforned by the
person who happens to occupy the office.”); O Connell v.
Gorski, 715 F. Supp. 1201, 1203 (WD.N. Y. 1989) (“The
determ native inquiry ... is not what functions the public
enpl oyee actually perfornmed but rather what duties he was
actually enpowered to perform and which ones were inherent in
the public office he held.”). |If political loyalty is
reasonably connected to performance of the inherent duties of
the office, then that office is not protected from patronage
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Legg argues that shared ideology with the mayor of Ansonia
is not rationally connected to the job performance of the
Director of Adm nistrative Affairs. To support his claim he
testified that he did not devel op any significant policies,

t hat avoided politics “like the plague,” and that, while he
“occasionally supervised” City staff, no one reported directly
to him Pl.’s Local Rule 9(c)(1l) Statement Ex. A, Legg Dep.,
pp. 80, 45, 52, 54 (hereinafter “Legg Dep.”). He further
argues that because there are only negligible differences

bet ween Val entine and Del |l aVol pe in terms of their political

i deol ogi es and policy goals, political loyalty is an

i nappropriate baroneter for his conpetence to performthe job
effectively. The Court’s task, however, is not to assess the
role that Legg hinself played as Director of Adm nistrative
Affairs for Valentine; rather, it is to assess the duties
inherent in the position.

I n Vona, the Second Circuit considered whether the job of
assi stant attorney of the Ni agara Departnent of Social Services
was protected by the First Amendnent from political patronage

dism ssals. In concluding that the position was not protected

di sm ssals. See Regan, 984 F.2d at 580-81 (political loyalty
reasonably connected to performance of the job of Deputy Tax
Col | ect or based on its inherent duties).
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fromsuch firings, the court was unpersuaded by the plaintiffs’
evi dence that the prior Conmm ssioner had failed to use the
attorneys in a capacity in which shared ideol ogy was necessary:

Based on the inherent duties of an assistant attorney, the
Comm ssi oner for the Niagara County Departnment of Soci al
Services mght wish to rely on these attorneys for | egal
advi ce necessary to inplenment policy enconpassing

i deol ogi cal and political concerns. Therefore, while the
Comm ssi oner m ght enpl oy assistant attorneys w thout
regard to shared ideol ogy, our decision here should not
prevent her and her successors from using assistant
attorneys in tasks requiring shared ideol ogy.

Vona, 119 F.3d at 208 (citing Ness v. Marshall, 660 F.2d 517,

522 (3d Cir. 1981) (“To el aborate upon one of Justice Stevens’
exanples [in Branti], while it is conceivable that a governor
m ght enpl oy speech witing assistants without regard to their
political affiliation, we would not want to prevent governors
in general fromusing political affiliation as a criterion for

such positions”); see also Wlliams, 909 F.2d at 155 (deciding

t hat consideration of individual tasks perforned by the
plaintiff enployed as part-tine city attorney “would tend to
[improperly] bind a later mayor to enploy the City Attorney in
the way that the official had been enployed in the past”).

In the present case, even though as mayor, Val entine may
have directed Legg’s job to focus on duties that did not
require a shared ideol ogy, her successor, Mayor Dell aVol pe,

shoul d not be precluded from using the described position in a
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way that did require a shared ideology. Thus, the appropriate
focus of the constitutional inquiry is on whether the duties
inherent in the job could rationally require that the person
occupying the position of Director of Adm nistrative Affairs
share a political ideology with the Mayor of Ansoni a.

To exam ne the duties inherent in the position of Director
of Adm nistrative Affairs, the defendants urge the Court to
consider the job description of the position. The plaintiff
argues, however, that because the job description was not
formally adopted by the Board of Aldernen and the City Charter
states that the Board of Al dernen “prescribe[s] the duties” of
enpl oyees of the City”, the job description can have no | egal
significance. See Pl.’s Mem Opp. Sum J., p. 15-16; Pl.’'s
Local 9(c)(1) Statement Ex. E, Charter of the City of Ansonia,
Sec. 93. Plaintiff’s argument is unpersuasive. First, Mayor
Val entine reviewed the job description and testified that it
was an accurate summary of the job that she herself persuaded
the Board of Aldernen to create. Valentine Dep. at p. 47-48.
Second, Legg testified that when Val enti ne approached hi m about
the job, she handed himthe job description to famliarize him
with its parameters. Legg Dep. at 32. Therefore, the job
description, while not dispositive, is highly relevant to the

Court’s exam nation of the inherent duties of the job.
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The Second Circuit has identified several factors
applicable to a determ nation of whether there is a rationa
connecti on between shared ideol ogy and job performance. They
are: “whether the enployee (1) is exempt fromcivil service
protection, (2) has sone technical conpetence or expertise, (3)
controls others, (4) is authorized to speak in the nanme of
pol i cynmakers, (5) is perceived as a policymaker by the public,
(6) influences government programs, (7) has contact with

el ected officials, and (8) is responsive to partisan politics

and political |eaders.” Vona, 119 F.3d at 209 (citing Vezzetti

v. Pellegrini, 22 F.3d 483, 486 (2d Cir. 1994)). Analysis of

t hese factors nust be made in the context of the power that is
inherent in the position. 1d. No specified nunmber need be
present in order to support a “policymaker” finding. |In Vona,
for instance, only three of the eight factors were present, but
in the court’s view they were powerful enough, under the
circumnmstances, to denonstrate that the plaintiffs were clearly
pol i cymakers.

Anal ysis of these factors as they relate to the duties
inherent in the position of Director of Adm nistrative Affairs
favors the conclusion that Legg was a policy-maker. First, the
position is exenpt fromcivil service protection. This is not

a dispositive factor, however, as the plaintiff notes that al
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non- bargai ning unit positions were simlarly exenpt. Second,
the position calls for a person with a background in policy-
devel opnent and i npl enmentation, a formof which can require
techni cal conpetence or expertise. Further, “preparation and
presentation of the annual operating budget” and “review i ng]
and nonitor[ing] expenditures for conpliance with adopted
budget” al so suggest advisability of a background in fiscal
policy. Third, the job description expressly notes that the

Di rector “supervises such personnel as the Mayor nay
designate.” The fact that enpl oyees may not have reported
directly to Legg does not nmean that the power was not inherent
in his position. Fourth, the duty to “maintain[] comrunication
bet ween the Mayor’s office and other City officials, boards,
comm ssions, etc.” inmplicitly enpowers the Director to be

“aut horized to speak in the nane of policymkers.” |In fact,

Val entine testified that the Director of Adm nistrative Affairs

was aut horized to speak on her behalf in her absence. Pl.’'s
Local 9(c)(1l) Statenent Ex. C, Valentine Dep., p. 101
(hereinafter “Valentine Dep.”). 1In addition, various
departnment heads often met with and reported to Legg when the
Mayor was not available. Pl.’s Local 9(c)(1) Statenent Ex. B,

Perry Dep., p 55 (hereinafter “Perry Dep.”). Wth reference to

factors five and six, based on the Director’s duty to
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“recommend[] new operating polices for adoption by the Mayor
and/ or Board of Aldernen,” the position could easily be
construed as one of policy-making and as influencing
governnment. Factors seven and eight, the position, which
reports directly to the mayor, inherently involves “contact
with elected officials” and responsiveness to political

| eaders. Legg testified that, when considering whether to
pursue the job as Director of Political Affairs, he considered
that “1’d never been in the political arena before. It m ght be
interesting.” Def.’s Local Rule 9(c)(1) Statenment Ex. GG, Legg
Dep., p. 33. The fact that Legg | ater avoi ded neetings that
were purely political does not change the fact that the nature
of his job — geared to assisting a top political officehol der
to devel op and i nmpl enent her objectives as mayor — was a

pol i cy- maki ng position.

Legg understandably wants to elimnate the job description
from consi derati on, because the docunent quite clearly
denonstrates that the duties inherent in the job of Director of
Adm ni strative Affairs could reasonably require a shared
i deology with the Mayor. The Director of Adm nistrative
Affairs is described as an i medi ate advi sor and aide to the
Mayor. Duties include conducting studies in order to recomrend

policy in a wide variety of areas, assisting the Mayor directly

-16-



with executive oversight and coordinati on of departmental
activities, planning and inplenmenting fiscal goals and

obj ectives, providing “advice and direction” to a variety of
City personnel, and reviewi ng conpliance with the budget.
These functions are plainly tied to the Mayor’s ability to
achi eve and inplenment the policies on which he or she was

el ected, which is the very “governnental end” that the
plurality in Elrod recognized as inportant enough to justify
political patronage dism ssals.

Mayor Val entine testified that her inmpulse to create the
position stenmed from her desire to achieve her goals as Mayor.
She testified that:

As | sat in ny office, starting on Decenber 1, ‘95, and |

searched for docunments, such as job descriptions for all

enpl oyees, Union contracts, there was nothing to be found

in one location. It was hit or mss. It was tucked in a

file here and there. The City was in chaos. The finance

departnment was a total weck, no accountability. And I

started making a list of things that needed to be done and

information to be gathered, and it was overwhel m ng, and I

had comnmtted nyself to be a full-time mayor, and | knew I

couldn’t do it, so there was a need to have a hel ping hand

in this job to have soneone oversee bel ow the mayor to get

t he house in order.

Val entine Dep. at 46-47. Further descriptions of the function
of the Director of Adm nistrative Affairs also show the policy-
maki ng nature of the position. Legg hinself testified that the
position called for an effective “troubl e-shooter.” Legg Dep.

at 41. He further testified that his “job duties changed
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al nost weekly” based on problens and priorities that would
arise. 1d. at 44, 52-53. Personnel Director Perry testified
t hat “when the mayor was not available for a staff nmeeting or
the departnment neeting, M. Legg would be the person. In the
absence of the mayor, if there was any issue, you would go to
M. Legg to address it during that time franme.” Perry Dep. at
55. The Second Circuit has instructed that public enployees
with responsibilities that are not well defined or are of broad
scope nmore likely function in policy-mking positions not
protected frompolitical patronage dism ssals by the First
Amendnent’s guarantee of free speech. Vona, 119 F.3d at 207

(citing Elrod, 427 U.S. at 368).

The Second Circuit’s reasoning in Vona underscores the
finding that the position of the Director of Adm nistrative
Affairs is a policy-nmaking position. Just as the assistant
attorneys in Vona served in an advisory capacity to the

Departnent of Social Services,? so too did the Director of

’ln Vona, the Second Circuit reasoned:

In Branti, the Suprenme Court. . . held that the
position of public defender was protected from

pat ronage di sm ssals because a public defender’s
primary duty relates to the needs of his individual
clients and not partisan politics and any
confidential information received fromthis

rel ati onship has no bearing on partisan political
concerns. Unlike the public defenders in Branti,
assistant attorneys [to the Departnent of Soci al
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Adm nistrative Affairs serve in an advisory capacity to the
Mayor. In that role, the Director of Admnistrative Affairs
may be privy to confidential information or sensitive opinions
held by the Mayor that enconpass political concerns. [In fact,
Val entine requested the establishment of the position precisely
because she wanted soneone to work “side by side with.”

Val entine Dep. at 47. G ven a working relationship of this
nature, the Mayor could likely wish to share information
relating to the inplenmentation of canpaign prom ses or

political concerns.

Therefore, based on both job description and the testinony
descri bing the functioning of the position, it is clear that
the inherent duties of the Director of Admi nistrative Affairs
could rationally require that the Director share the political
i deol ogy of the Mayor. Legg therefore was not constitutionally
protected from di sm ssal based on political patronage. Based

on the evidence presented by the parties, no reasonably jury

Services in the instant case] represent the County
rather than individual clients. In addition, the

i nherent duties of the assistant attorneys may
require themto be privy to confidential informtion
hel d by the Comm ssioner and the Departnent. Since
this informati on may enconpass political and

i deol ogi cal concerns, assistant attorneys, unlike
the public defenders in Branti, have inherent duties
that may include political concerns.”

Vona, 119 F.3d at 208 (internal quotations omtted).
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could find otherwise. 1In the absence of any material issue of
fact for a jury's consideration, the Court grants the

def endant’s notion for sunmary judgnent on the plaintiff’s
First Amendnent and Fourteenth Anendnment equal protection

cl ai ns.

B. Fourt eenth Amendnent Due Process and Breach of
Contract Cl ains

1. Property Interest Requirenment
A threshold requirenent for a procedural due process claim
is that the plaintiff hold a protectable property or liberty

i nt er est. See Board of Regents v. Roth, 408 U.S. 564, 569

(1972). “In the enploynent context, a property interest arises
only where the state is barred, whether by statute or contract,
fromterm nating (or not renewi ng) the enploynment relationship

w t hout cause.” S & D Maintenance Co., Inc. v. Goldin, 844 F.2d

962, 967 (2d Cir. 1988) (plaintiff not deprived of property
based on defendant city’s premature term nation of the parties’
contract because the contract contained a provision allow ng
termnation with no qualification). The inquiry for the Court
is to determ ne whether the plaintiff has a contractual right
giving rise to a ‘legitimate claimof entitlement’ to dism ssal

only for cause. 1d. at 966 (quoting Roth, 48 U S. at 577).
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Under Connecticut |aw, an enployee hired for a permanent
or indefinite termis termnable at the will of the enployer.

Torosvan v. Boehringer |ngel heim Pharnmaceuticals, 234 Conn. 1,

14 (Conn. 1995). The default rule of enploynment-at-will can,
however be nodified by the agreenment of the parties. 1d. To
prevail on a claimalleging “‘the existence of an inplied
agreenment between the parties, the plaintiff [bears the] burden
of proving by a fair preponderance of the evidence that [the
enpl oyer] had agreed, either by words or action or conduct, to
undertake [sone] form of actual contract commtnment to him

under which he could not be term nated wi thout just cause.

ld. (quoting D U isse-Cupo v. Board of Dir. of Notre Dame Hi gh

Sch., 202 Conn. 206, 212 n.2 (Conn. 1987)). Representations
made in an enployer’s personnel manual nmay give rise to an

express or inplied contract. Finley v. Aetna Life & Cas. Co.,

202 Conn. 190, 198 (Conn. 1987).

To deternmi ne the contents of an inplied contract of
enpl oynment, the factual circunstances of the parties’
rel ati onshi p nust be exam ned:

[I]n order to find that an inplied contract of enploynent
i ncorporates specific representations orally nade by the
enpl oyer or contained in provisions in an enpl oyee nanual,
the trier of fact is required to find the foll ow ng
subordi nate facts. Initially, the trier of fact is
required to find that the enployer’s oral representations
or issuance of a handbook to the enpl oyee was an “offer”
-- i.e., that it was a prom se to the enployee that, if
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t he enmpl oyee worked for the conpany, his or her enploynment
woul d thereafter be governed by those oral or witten
statenments, or both. If the oral representations and/or

t he handbook constitute an “offer,” the trier of fact then
is required to find that the enpl oyee accepted that offer.

Torosyan, 234 Conn. at 13-14 (citing, e.g., 1 Restatenent

(Second), Contracts 8 45 and ill. 8 (1981)).

The City of Ansonia maintains an enpl oyee personnel
manual , which provides that “permanent enpl oyees” are subject
to dism ssal by the Mayor only for cause® and only with both
notice and a right of appeal. See Pl.’s Local 9(c)(1)
Statenment Ex. F, Ansonia Personnel Mnual, Sec. 8.1, 8.3.3.
There is no dispute between the parties that enpl oyees covered
by the manual have a protectable property interest in the
manual s protections fromdism ssal wi thout cause. Rather, the
di spute centers on whether Legg, as Director of Adm nistrative
Affairs, was a “permanent enployee” and therefore entitled to
t he manual " s protections.

Under Connecticut law, in the absence of any enpl oynment
contract to the contrary, Legg is presunmed to be an at-wll

enpl oyee. Legg can overcone that presunption only by proving

% Cause,” as defined by the personnel manual, includes
such things as dishonesty in the performance of duties,
al cohol consunption on the job, inefficiency, habitual
absenteeism and failure to obey a reasonabl e order. See
Pl.”s Local 9(c)(1) Statenment Ex. F, Ansonia Personnel Manual,
Sec. 8.1.
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by a fair preponderance of the evidence that the City of
Ansoni a agreed, either by words or action or conduct, to
undertake sone formof inplied contractual conmtnment to him
under which he could not be term nated w thout just cause.

Legg argues, in essence, that the City made such a contractual
comm tnment to himwhen it agreed that the personnel manual -
and its protections fromdism ssal w thout cause — woul d apply
to his service as Director of Adm nistrative Affairs. To
support this claim he relies on the follow ng evidence.

First, he testified that the Personnel Director handed himthe
personnel manual at the outset of his enploynment, and that he
believed hinself to be a permanent enployee. See Legg Dep. at
49, 55. Second, he points out that the manual applied to
nearly all of the approximtely 200 enpl oyees of the City of
Ansonia. See Perry Dep. at 52-53. Third, Legg testified that
he was given positive reviews on his job performance. See Legg
Dep. at 47. Finally, Mayor Valentine submtted an affidavit
affirm ng that she assessed Legg s performance during a six-
nont h probati onary period and thereafter determned himto be a
per manent enpl oyee. See Valentine Aff. at § 5. For the
reasons that follow, the Court finds that these facts, taken in
light of all the evidence in the record and construed nost

favorably to the plaintiff, are not sufficient as a matter of
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|aw to support plaintiff’s claimthat the City of Ansonia made
a contractual agreenment with Legg that the manual would apply
to him

First, it is immterial whether or not Legg believed that
t he manual applied to him The focus of the Court’s inquiry is
whet her the City of Ansonia undertook sonme conduct from which
it can be inferred that it intended to enter into a contract
with Legg such that his position was covered by the manual .
Legg testified that he does not recall Mayor Val entine or
anyone else telling himthat he was a pernmanent enployee at the
time he was hired. See Legg Dep. at 40. He further testified
that at no tinme during his two and half year tenure as Director
of Adm nistrative Affairs did anyone tell himthat he was a
per manent enpl oyee. See id. at 76.

The plaintiff argues that because the manual applies to
nost City enpl oyees, the default rule is that enployees are
covered. VWhile there may be instances where silence would be
sufficient to convey coverage of a broadly applicable enployee
manual , in this case silence cannot be equated with an offer by
the City for the manual to apply. Based on the analysis in
Part Il A, supra, the position of Director of Adm nistrative
Affairs was plainly a policy-mking position of a political

nature. Nimmons and | ater Legg were viewed wi dely as the
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mayor’s confidants and troubl e-shooters. The Board of Al dernen
approved the position at the Mayor’'s request, but took no
action to make the position a permanent position defined by the
manual or, indeed, even to extend its already-expired term
The Personnel Director testified that, as a matter of City
policy, the manual did not apply to the mayor’s staff, who were
consi dered non- per manent enpl oyees and whose enpl oynent ternmns
were dictated by the Mayor and approved by the Board of
Al dernmen. See Def.’s Local Rule 9(c)(1l) Statement Ex. A, Perry
Aff. § 8. This policy was generated by the salary commttee of
t he Board of Al dernmen and explained orally to Perry when he
became director of personnel. See Perry Dep. at 44-45. Perry
expl ai ned that the Board reasoned that the mayor is not
protected by the manual, but rather is answerable to the
peopl e, and so too should be the i mmedi ate mayoral staff. 1d.
By the manual’s own terns, Legg was not and never becane a
per manent enpl oyee. The manual defines a “permanent enpl oyee”
as “an enployee who successfully conpletes the probationary
peri od and has been permanently appointed as provided in those
rules and regulations.” Pl.’s Local Rule 9(c)(1) Statenment EXx.
F, Ansonia Personnel Rules, Sec. 1B. Therefore, according to
the manual, there are two requirenments for beconm ng a permanent

enpl oyee: one, the enployee nust successfully conplete the
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probati onary period, and two, he or she nust have been
appoi nted according to the manual’s rules. As to the first
requi rement of successful conpletion of probationary peri od,
Mayor Val entine provided the following in an affidvit:
In the six nonths following M. Legg’s appointnent,
reviewed M. Legg’s work on a regul ar basis and
determ ned, at the end of a six-nonth probationary period,
that M. Legg’s work was exenplary. Based on ny
fam liarity with his performance, | determ ned that M.
Legg shoul d continue his enploynment as a non-probationary
enpl oyee. Thereafter, he becane a permanent enpl oyee and
| treated him as such.
Val etine Aff. § 5. The manual specifies, however, that the
enpl oyee shall be notified in witing as to the successful
conpletion of the probationary period. Pl.’s Local Rule
9(c)(1) Statenent Ex. F, Ansonia Personnel Rules, Sec. 5.1
Legg states only that he was given favorable reviews from
Val entine, and Valentine states only that she determ ned himto
be a permanent enployee. Valentine does not assert that she
took any action in furtherance of her determ nation nor does
she assert that she made any representation to Legg or anyone
else to the effect that she had so determ ned. Neither Legg
nor Valentine claimthat she infornmed himthat he had
successfully conpleted a probationary period as defined in the
manual and was, on that basis, considered a permanent enpl oyee
entitled to the manual’s protections.

Addi tionally, Legg s appointnment to the position of
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Director of Adm nistrative Affairs did not conformw th process
identified in the manual. The manual provides that permanent
positions “whenever feasible” “shall be filled by pronotion”;
ot herwi se, they shall be filled by “transfer of enployees as
herei nafter provided” or “appointnent froma reenploynment |ist
or a [sic] eligibility list as hereinafter provided.” Pl.’s
Local Rule 9(c)(1l) Statement Ex. F, Ansonia Personnel Rules,
Sec. 4.1. First, Legg was not pronmpted to the position. Legg
argues that because he worked in the finance departnment before
his appointment to Director of Administrative Affairs, he was
“promoted” to the position fromhis tenmporary assignnent.
However, at the time of his work in the finance departnent,
Legg was not a tenporary enployee of the City; rather, he was
an enpl oyee of a tenporary enpl oynment agency. A tenporary
enpl oyee is defined as “any enpl oyee worki ng ni ne weeks or |ess
in a calendar year.” 1d. at Sec. 1.1E. Even if his work as a
tenp were enconpassed by the term Legg had been working in
City's finance departnment as a tenp for “approximtely three
and a half nmonths” of 1997, nore than the nine weeks all owable
for designation as a tenporary enployee. Legg Dep. at 28.
Therefore, there is no evidence fromwhich it can be inferred
that he was “promoted” to the position under the rules of the

manual . Second, Legg argues that, alternatively, he was hired
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froma reenploynent list or eligibility list. Perry, the
City's personnel director, testified that an eligibility |ist
is “a list of people who have properly applied for a posted
position, an advertised position.” Perry Dep. at 94.
Plaintiff offers no evidence that the position was posted or
advertised in any manner. Perry further testified that the
mayor’s staff positions, including the nmayor’s secretary and
the Director of Adm nistrative Affairs, were not posted
positions because the positions were filled “at the mayor’s
sole discretion.” 1d. at 97. |In fact, Mayor Val entine, who
personal |y sel ected and appointed Legg, testified that to her
know edge Legg was not hired from posted position pursuant to
an eligibility list. See Valentine Dep. at 103.4

Legg argues that it is inappropriate to hold him*®“to the
| etter of the Personnel Manual” because it was not strictly
followed with respect to other enployees. Pl.’s Mem Law Opp.
Summ J. at p. 5. However, the plaintiff still bears the
burden of denonstrating some evidence fromwhich a jury could
reasonably conclude that the City conferred this contractual
ri ght of the manual’s protections to him This brings the

Court to Legg’'s only direct evidence — that is, the fact that

‘Legg does not argue that he was “transferred” to the
position. See Mem Law Opp. Summ J., p. 4-5.
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Legg was handed a copy of the personnel manual by the personnel
director when he started his work as Director of Adm nistrative
Affairs. Legg does not contend that at the time he was handed
t he manual there was any indication given that it was
applicable to his position; rather, he testified that he was
handed the docunment in connection with various personnel
matters to which he attended at the outset of his tenure as
Director of Adm nistrative Affairs. See Legg Dep. at 48-49.
Furthernmore, the defendants provide a persuasive alternative
expl anation for why Legg was given the manual. Perry testified
that M. Ni mmons, Legg’ s predecessor in the position of
Director of Adm nistrative Affairs, was given the manual *“not
as an enployee but he was given it because he was responsible
for policy and procedures.” Perry Dep. at 36. He then
testified that:
[ Legg] very well may have [been given a copy of the
personnel manual]. He was working out of the mayor’s
of fice, and everyone in the mayor’'s office, all - everyone
who worked in the City since we started orientations, and
t hat m ght have been started in 97, had been provided a
copy of the personnel rules and regul ati ons or at | east
told where they could go and see themin each depart nent
after M. Ni mmons devel oped t he not ebook.
ld. at 36-37. G ven that Legg’s job was one of troubl e-shooter
and operational assistant to the Mayor, it is plausible that he
woul d be given the enpl oyee manual as a reference. The Myor

hersel f woul d have been given the manual for this reason, but
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she was hardly protected from dism ssal by the electorate.

In sum Legg does not claimthat he was told that he was
hired into a position that was on track for permanent enpl oyee
status, or that he achieved that status through successf ul
conpl etion of a probationary period, or that the manual applied
to him In short, there is insufficient evidence fromwhich a
fact-finder could infer an “offer” by the City of this term of
enpl oynent for Legg. A reasonable jury would be required to
specul ate that the purpose of handing himthe nmanual was to
of fer him enploynment under its protections notwithstanding its
facial inapplicability to him

Legg argues in the alternative that he could only be
term nated by the Board of Aldernmen w thout cause because the
City Charter reserves all non-del egated power to the Board of
Al der men, and the personnel manual, adopted by the Board of
Al der men, delegated to the Mayor the power to fire enpl oyees
for cause. Therefore, the plaintiff argues, the Board of

Al dernmen reserved to itself the power to fire w thout cause.

See Pl.’s Mem Opp. Sum J., p. 8-9. The Court is unpersuaded.
A jury could not reasonably find by a fair preponderance of the
evi dence that the defendant City of Ansonia agreed, by this

provision in its Charter reserving to the Board of Aldermen all

non- del egated powers, to undertake a contractual commtnent to
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Legg under which he could not be term nated w thout cause.
Therefore, because Legg has not nmet his burden of com ng
forward with evidence sufficient for a reasonable jury to find
by a fair preponderance of the evidence that the City made an
offer to Legg for the enpl oyee personnel nanual and its
protection fromdism ssal w thout cause to apply to himin his
post, defendants are entitled to summary judgnent on this

claimb?

I V. STATE- LAW CLAI M5
Havi ng di snissed all of plaintiff’s federal clains, the
Court declines to exercise supplenental jurisdiction over

plaintiff’s state-law claims. 28 U.S.C. 8 1367(c); United M ne

Workers of Am v. G bbs, 383 U S. 715, 726 (1966). The Court

t herefore does not reach the nerits of the defendant’s notion
for summary judgment on the following clains for relief: claim

six (Conn. Gen. Stat. 31-51q); claimseven (breach of

Because the Court has found in favor of the defendants on
sunmary judgnent on the plaintiff’s substantive federal
clainms, the Court need not consider the defendant’s argunents
t hat Mayor DellaVolpe is entitled to qualified imunity and
that the plaintiff has failed to state a cl ai magai nst the
Mayor and the City under the Monell doctrine. |In addition,
because the Court has dism ssed the plaintiff’s substantive
claims under 42 U. . S.C. 1983, the Court dism sses the
plaintiff’s claims for punitive danages and attorneys’ fees
under that section.
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contract); and claimeight (C. G S. 31-70 et seq.).

V. CONCLUSI ON

For the reasons set out above, the defendant’s notion for
sunmary judgnment [Doc. #37, 40] is GRANTED with respect to the
plaintiff's federal clainms, and the Court declines to exercise
suppl enmental jurisdiction over the plaintiff’s state-I|aw

cl ai ns.

I T 1S SO ORDERED

/ s/

Janet Bond Arterton
United States District Judge

Dat ed at New Haven, Connecticut, this 23"¢ day of May, 2002.
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